INTRODUCTION
Imagine you are outside counsel for a company, and are asked about the joint defense privilege 1 for a potential patent infringement suit. Your client and one of its competitors recently received notice from a third company, a patent holder, alleging that both your client's and its competitor's products infringe one of the patent holder's patents. To explore the strength of the patent holder's potential infringement suit, your client wants to exchange information with its competitor, but is concerned that doing so might waive privilege for the information they share. You know that in most regional circuits, the joint defense privilege would protect their shared information so long as your client and its competitor have a reasonable expectation of a lawsuit as well as a common legal interest.
2 However, because the potential suit would be a patent infringement suit, you also know that any appeals from the suit would be heard by the U.S. Court of Appeals for the Federal Circuit-which has never before addressed the joint defense privilege-rather than one of the federal regional circuit courts of appeals.
that do not "bear[] an essential relationship to" 5 patent law. So you can explain to your client that if the Federal Circuit chooses to defer to regional circuit law on this question, then the usual joint defense rule will apply. However, you must add a significant and unsatisfying caveat: the Federal Circuit might not defer to regional circuit law (perhaps on the theory that finding a reasonable apprehension of litigation turns on the strength of the patent holder's patent rights, and is thereby sufficiently related to patent law). In this case, since the Federal Circuit has never before addressed the joint defense privilege, your guess as to the Federal Circuit's likely decision would be no more than a guess. And to further complicate matters, the district court hearing the infringement suit would have to make the same guess as to choice of procedural law. Thus, despite the potential benefits of sharing information with its competitor, your client proceeds under significant uncertainty and at substantial risk. This is precisely the problem that patent practitioners and district court judges face when considering procedural questions in patent suits.
The problem arises as a result of the Federal Circuit's unique nationwide jurisdictional grant, which gives the court exclusive jurisdiction over appeals from suits "arising under" patent law. 6 Because the Federal Circuit has jurisdiction to hear the entire case, rather than simply patent law questions, the court faces the problem of determining how it should judge nonpatent issues arising in such appeals. At one extreme, the court could decide to create and apply its own law on all questions, patent and nonpatent. At the other extreme, the court could adopt a rule of complete deference to regional circuit law for all nonpatent issues. Recognizing that the former extreme might introduce unnecessary conflict in nonpatent law, 7 and that the latter extreme might be at odds with the Federal Circuit's mandate to unify patent law, the court has generally opted for a middle-ground approach-deferring to regional circuit law unless the issue is "unique," "related," or "bears an essential relationship" to patent law. However, in applying its general rule of deference, the court has not only been inconsistent, but has reached too far on many occasions, causing unnecessary confusion and conflict in procedural law. 8 [ Vol. 153: 1639 This Comment analyzes the Federal Circuit's choice-of-law problem with respect to procedural questions arising in patent suits. Part I frames the problem, explaining the origin of the Federal Circuit, its unique jurisdictional grant, and the implications of the choice-of-law problem. Part II discusses the policies and concerns that should guide the Federal Circuit in choosing an appropriate choice-of-law doctrine for procedural questions. Part III explains the Federal Circuit's various formulations of its choice-of-law standard, and highlights some problems with the court's approach. Based on the concerns raised in Parts II and III, Part IV proposes changes to the court's approach, suggesting a workable framework within which each choice-of-law decision would enhance the predictability of future choice-of-law questions, rather than (as seems to be the current trend) contribute to the existing confusion.
I. PATENT LITIGATION AND THE FEDERAL CIRCUIT'S JURISDICTION
To understand the choice-of-procedural-law problem facing the Federal Circuit, we begin with an explanation of the Federal Circuit's jurisdictional grant and how a patent progresses through the administrative and judicial systems.
A. The Federal Circuit
The Federal Circuit was created as the thirteenth federal appellate court by the Federal Courts Improvement Act of 1982 (FCIA). 9 Unlike other federal circuit courts, whose jurisdictions are defined geographically, the Federal Circuit is vested with nationwide jurisdiction over certain subject matters. Most important for the purposes of this Comment, the Federal Circuit is vested with jurisdiction over appeals from federal district courts for suits arising under patent law. 10 Although the focus of this Comment is on the Federal Circuit's role in patent suits, it is important to note that the court's jurisdic- 9 Federal Courts Improvement Act of 1982, Pub. L. No. 96 Stat. 25 (codified as amended in scattered sections of 28, 35 U.S.C.). 10 The Federal Circuit has jurisdiction over appeals from district court decisions when the district court's jurisdiction is based, "in whole or in part," on 28 U.S.C. § 1338. 28 U.S.C. § 1295(a)(1) (2000) . Section 1338, in pertinent part, gives district courts exclusive original jurisdiction over "any civil action arising under any Act of Congress relating to patents." Id. § 1338(a).
tional grant includes many other areas of law, such as appeals from the Court of International Trade.
B. Patent Litigation
The life of a patent begins in the United States Patent and Trademark Office (PTO) with patent prosecution-the process by which an inventor applies for a patent and works with the PTO to obtain an issued patent. Although an applicant can appeal an adverse decision by the PTO to a federal court, this sort of appeal does not raise the choice-of-procedural-law questions that arise in patent infringement suits because the Federal Circuit has exclusive jurisdiction over all issues on appeal.
12 11 Id. § 1295(a)(5). In fact, one source estimates that patent appeals only make up about 27% (19% from patent suits in district courts and 8% from the PTO) of the Federal Circuit's docket, with the majority of the court's docket consisting of appeals from the Merit Systems Protection Board (49%) and the Court of Federal Claims (11%). DONALD S. CHISUM ET AL., PRINCIPLES OF PATENT LAW 28-30 (2d ed. 2001). Of course, because they are based only on the number of cases heard by the Federal Circuit, these statistics miss the fact that patent appeals are often lengthy and therefore might account for a more significant portion of the court's time. Id. at 28. 12 An applicant can appeal a PTO decision within the PTO to the Board of Patent Appeals and Interferences, 35 U.S.C. § 6(b) (2000) , and ultimately to a federal court. (2005) . Rejections in the PTO can be based on procedural PTO rules, see, e.g., 35 U.S.C. § 185 (2000) (prohibiting the grant of a patent to a person who has filed a foreign patent application and failed to obtain a required license from the PTO), or substantive patent law, see, e.g., id. § 102 (defining the novelty requirement for patentability of an invention). In either case, however, the issues on appeal are truly unique to patent law or patent prosecution. Furthermore, because patent prosecution is an ex parte process, see, e.g., Hercules Inc. v. Exxon Corp., 434 F. Supp. 136, 152 (D. Del. 1977 ) ("The prosecution of an application before the Patent Office is not an adversary, but an ex parte proceeding."), and because such appeals are appeals from an administrative agency rather than from a trial court, these cases do not raise the same procedural questions that arise in patent infringement suits heard by district courts. Consequently, transferring appeals from the PTO to the Federal Circuit created no jurisdictional or choice-of-law confusion-the Federal Circuit has exclusive jurisdiction over all issues raised on appeal.
Indeed, the Federal Circuit has always maintained that it has exclusive authority to follow and create its own law for all matters in cases where it has truly exclusive jurisdiction over appeals. For example, the court has noted that it may "creat[e] new law regarding any and all matters in cases where this court has exclusive jurisdiction over all appeals from a particular court [ Once issued, a patent can become the subject of litigation in various ways; most commonly, the patentee brings an infringement suit against a party she believes has made, sold, or used the patented device or method without the patentee's consent. 13 Other types of suits that are substantively similar to patent infringement suits can also bring a patent to the center of litigation (e.g., a declaratory judgment suit). However, in addition to these suits, which lie at the heart of substantive patent law, patents can become the subject of litigation in myriad other ways that do not implicate substantive patent law to the same extent. For instance, patents are often central to trade dress infringement, antitrust, and licensing dispute suits. 14 Prior to 1982, regardless of the subject matter of a lawsuit, the geographically appropriate regional circuit heard the appeal and had exclusive jurisdiction to rule on all questions raised in the case-both patent and nonpatent. However, because appeals from suits "arising under" patent law are now heard by the Federal Circuit, there are two questions that must be addressed in any suit that arguably arises under patent law. The first question asks which cases should be appealed to the Federal Circuit rather than the regional circuit court. Although an evolving doctrine, this question has been addressed in a variety of circumstances and extensively debated among scholars.
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Once a court decides that a particular case should be appealed to the Federal Circuit, the second question, a choice-of-law question, arises: whose law should the Federal Circuit apply to questions outside the scope of patent law? Should the Federal Circuit develop its own body of law to address substantive questions of antitrust law and procedural questions regarding discovery disputes? Although the courts have addressed this question on many occasions, 16 and scholars have addressed it on a few occasions, 17 the Federal Circuit's choice-oflaw doctrine remains elusive and ever-changing. The court seems to employ a unique combination of phraseology and policy each time it faces a choice of procedural law.
18
In its choice-of-procedural-law opinions, the court seems anxious to reach the underlying substance of each suit, and is content to dispose of the choice of procedural law casually and quickly.
C. Implications of the Choice-of-Procedural-Law Problem
Given that federal courts are guided by uniform rules of procedure, 20 and bound by Supreme Court interpretation of those rules, one might surmise that there is little or no real "choice" of procedural law to be made among federal courts. In other words, there should be little difference in procedural law among the circuits, and so whether the Federal Circuit chooses to follow Fifth Circuit procedure or forge its own procedural law, the result will be the same. In fact, though, the choice of procedural law matters very much. Indeed, the very existence of the Federal Circuit's choice-of-procedural-law doctrine suggests that the court itself recognizes the importance of this choice, and for good reason.
First, there are many instances where circuits have disagreed, and continue to disagree, as to specific procedural rules. For instance, prior to the inception of the Federal Circuit, the regional circuits dif- 16 See infra Part III (discussing the Federal Circuit's choice-of-law precedent). 17 See infra Part IV.A. 18 See infra Part III. 19 For example, in Phonometrics, Inc. v. Hospitality Franchise Systems, Inc., 203 F.3d 790 (Fed. Cir. 2000), the Federal Circuit was asked to consider the finality of a district court's dismissal pursuant to a 12(b)(6) motion. Although the court acknowledged that resolution of this issue required it to choose between Federal Circuit and regional circuit law, the court disposed of this choice in a single sentence: "Because the finality of the dismissal in this case is a procedural issue not related to patent law, this court applies the law of the regional circuit, the Eleventh Circuit." Id. at 793. The only support for this conclusion is a citation to Midwest Industries v. Karavan Trailers, Inc., 175 F.3d 1356 (Fed. Cir. 1999) (en banc in part, panel opinion in part), as if Midwest definitively settles the choice of law on the finality of a 12(b)(6) ruling. But Midwest involved a choice of law on the question of whether a state law preempted federal patent law, id. at 1359, a question that bears little resemblance to the one presented in Phonometrics. Unfortunately, in its choice-of-procedural-law opinions, the Federal Circuit frequently resorts to this method of reasoning, citing precedent that is remotely relevant to fill logical gaps.
[Vol. 153: 1639 fered substantially on the scope of attorney-client privilege with respect to patent prosecution documents. 21 More recently-as just one of many examples-circuits have explicitly disagreed as to whether an award of attorney's fees is appealable before the district court has quantified the award.
22
In such cases, where there are conceivably multiple procedural rules available to a court, the choice of law obviously matters.
Even when there is only one widely accepted formulation of the proper procedural rule, the choice of procedural law still matters, and the Federal Circuit has recognized as much in certain cases. For instance, when a district court grants or denies a party's motion to amend its pleadings, circuits agree that the proper standard of review on appeal is "abuse of discretion."
23 So, there is no "choice" to be made as to the proper formulation of the rule. Nonetheless, the Federal Circuit has, implicitly, recognized that the choice of law still matters. Though the court deferred to Fifth Circuit law when reviewing the ability of a plaintiff to amend its complaint, 24 it chose to forge its own law when reviewing the ability of a defendant to amend its answer. 25 Despite the fact that, at least ostensibly, the procedural standard would be the same no matter the choice of law (i.e., an abuse of discretion standard), the court still believed that the choice mattered.
The critical insight here is that a court's choice of procedural law is not merely a choice among possible formulations of a procedural rule, but also a choice to bind itself to a particular set of procedural precedents. If the court chooses regional circuit law, then not only 21 See infra notes 75-80 and accompanying text (describing the evolution of two theories of attorney-client privilege regarding patent prosecution documents). 22 The Seventh Circuit, "in the interest of orderly judicial administration," has granted such an appeal. should the court adopt the regional circuit's formulation of the relevant rule, but also that circuit's precedent, which guides the application and interpretation of the rule. Unfortunately, the Federal Circuit seems to ignore this insight in many of its cases. 26 This has caused the court to approach choice-ofprocedural-law questions too casually, resulting in inconsistent and incoherent application of its own choice-of-law doctrine. The result can be that procedural law in the Federal Circuit, subtly and perhaps unconsciously, diverges from procedural law in the regional circuits. For instance, in the case of attorney-client privilege, the Federal Circuit's drift away from regional circuit law culminated in In re Spalding Sports Worldwide, Inc., 27 where the court seemingly expanded the scope of attorney-client privilege over patent prosecution documents. 28 Because the Federal Circuit tried to limit its holding to a very narrow range of attorney-client privilege questions, litigants and district courts are now left wondering when to apply the Federal Circuit's broader interpretation of attorney-client privilege and when to apply regional circuit law.
Failing to recognize this important implication of its choice of procedural law, the Federal Circuit risks confusion by intermingling regional circuit rules with its own precedent, and vice versa. Not only do litigants and district courts need clear direction as to which rule applies, but also they must know which precedent is relevant and binding with regard to application of the rule. Without clear guidance on this choice, district courts are forced to "serve two masters" 83 (1993) , the court reviewed a grant of a motion for judgment notwithstanding the verdict (JNOV), and found that the nonmoving party "must show that there was substantial evidence to support the jury's findings." So clear was the law in this regard that the Federal Circuit failed to even address the choice of procedural law that it faced (a choice between First Circuit law and its own), simply citing its own case law and the First Circuit's case law to show that the two followed an identical standard. Id.
27 203 F.3d 800 (Fed. Cir. 2000). 28 See id. at 806 & n.3 (holding that, despite the fact that several district courts routinely followed a different rule, an invention record is "privileged in its entirety" when it is "prepared and submitted primarily for the purpose of obtaining legal advice on patentability and legal services in preparing a patent application"); see also 
A. Legislative History
In concluding that patent appeals should be centralized in a court with nationwide jurisdiction, Congress relied on the Commission on Revision of the Federal Court Appellate System (Hruska Commission) and testimony by "distinguished jurists, patent practitioners, and representatives of major technologically-oriented business enterprises [confirming] that patent cases are inconsistently adjudicated."
32
The Hruska Commission, relying on Professors James Gambrell and Donald Dunner as patent law consultants, concluded that "[t]he problem [of predictability and consistency throughout the country] at best unfair to hold in this case that the district court, at risk of error, should have 'served two masters,' or that it should have looked, Janus-like, in two directions in its conduct of that judicial process"), overruled on other grounds by Nobelpharma AB v. Implant Innovations, Inc., 141 F.3d 1059 (Fed. Cir. 1998) (en banc). 30 See S. REP. NO. 97-275, at 2, 4-5 (1981), reprinted in 1982 U.S.C.C.A.N. 11, 12, 15 (noting that the purpose of the bill, which creates the Federal Circuit, is to "fill a void in the judicial system by creating an appellate forum capable of exercising nationwide jurisdiction over appeals in areas of the law where Congress determines there is a special need for nationwide uniformity," including patent law). has been particularly acute in the field of patent law." 33 Notably, though, the only such nonuniformity cited in the Commission's report and its patent consultants' appendix was a disparity in regional circuits' interpretation of the nonobviousness requirement-one of the core substantive requirements for patent validity. 34 The concerns raised by the jurists, practitioners, and businesspersons to whom Congress referred were also quite limited, alleging that patent infringement and validity were the areas of nonuniformity. 35 For those who supported the notion of centralizing patent appeals, the underlying motivation was that " 2000) (stating that a patent is invalid "if the differences between the subject matter sought to be patented and the prior art are such that the subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary skill in the art" (emphasis added)). 35 The Senate found this argument convincing, noting that "[b]usiness planning will become easier as more stable and predictable law is introduced[, which] can have important ramifications upon our economy as a whole."
38 These concerns about the adverse effect of inconsistent patent interpretations on innovation are limited to the predictability of validity and infringement decisions-in choosing whether and how to pursue intellectual property, practitioners and businesspersons are concerned with whether their patent is valid, or whether they will be found to have infringed a competitor's patent. In fact, the only testimony alluding to the new court's capacity to hear nonpatent matters concluded that the new court would not be wellequipped to hear such matters. 39 Thus, Congress only contemplated the Federal Circuit as a tool for facilitating uniformity in patent validity and infringement interpretations. The underlying concern behind this mandate is expressed in the oft-repeated story where then-Judge Thurgood Marshall, in a discussion before his Supreme Court confirmation hearing, quipped: "I haven't given patents much thought, Senator, because I'm from the Second Circuit, and as you know we don't uphold patents in the Sec- 36 Addendum to 1979 Hearings, supra note 35, at 67 (statement of Harry F. Manbeck, Jr., general patent counsel of General Electric Co.). 37 Id. at 56 (statement of Donald R. Dunner, patent consultant to the Hruska Commission). ond Circuit." 40 Matters beyond patent validity and infringement were either not considered by Congress, or were not considered appropriate for Federal Circuit jurisdiction. Indeed, the court itself has recognized that for matters beyond substantive patent law, it has no congressional mandate to unify the law. 41 In addition to promoting research and development by stabilizing patent law, the other primary motivation for seeking uniformity in patent law was to reduce forum shopping-a concern raised by the Hruska Commission 42 and reiterated by the Senate. 43 However, the forum shopping at issue was spurred by the disparity among regional circuits in interpreting validity and infringement. For instance, the Hruska Commission summarized the nature of forum shopping in patent cases, noting that "[p]atentees now scramble to get into the 5th, 6th and 7th circuits since the courts there are not inhospitable to patents whereas infringers scramble to get anywhere but in these circuits." 44 Thus, although the choice-of-law question was not explicitly addressed in the Federal Circuit's enabling legislation, it is clear from the legislative history that the court's inception was motivated by and directed at facilitating uniformity in the interpretation and application of validity and infringement. The fundamental concern was that unpredictability in patent law undermined innovation in our nation's industrial sector. 45 ("Uniformity will reduce the forum-shopping that is common to patent litigation . . . .
[which] will reduce costs to litigants and will also be a positive improvement from the standpoint of the judicial system."). 44 HRUSKA COMMISSION REPORT, supra note 33, at 370 (quoting a letter to the Commission by James B. Gambrell and Donald R. Dunner). 45 See 1979 Hearings, supra note 35, at 113 (statement of Hon. Howard T. Markey, Chief Judge, Court of Customs and Patent Appeals) ("The problem originally addressed in the proposal was the nonuniformity in interpretation and application of the . . . patent laws of our Nation . . . ."); see also Markman v. Westview Instruments, Inc., 517 U.S. 370, 390 (1996) ("It was just for the sake of such desirable uniformity that Congress created the Court of Appeals for the Federal Circuit as an exclusive appellate court for patent cases . . . .").
[Vol. 153: 1639 ing the court. On the one hand, Congress was persuaded by the need to centralize interpretations of validity and infringement, acknowledging that objections to this goal can "hardly counterbalance the potential advantages of a national court having exclusive patent jurisdiction." Such a court, it was thought, "cannot help but have a stabilizing influence in the interpretation and application of the patent laws and increase industry's confidence and reliance upon the patent grant, the cornerstone of the innovation system." 46 On the other hand, Congress limited the court's mandate to unifying patent law-implicitly recognizing that the regional circuit courts are better equipped to handle nonpatent questions.
B. Policy Considerations for Choosing the Appropriate Choice-of-Law Doctrine
Inevitably, the Federal Circuit must adopt some choice-of-law rule to handle procedural questions in patent appeals. The choices range from complete deference to regional circuit law, to a rule where the Federal Circuit rules independently on each procedural question arising in the patent appeals it hears. So the question becomes, absent explicit instructions from Congress, where on this spectrum should the Federal Circuit aim?
The answer to this question turns on policy concerns. In its case law, the Federal Circuit seems to pick and choose among a few primary policy concerns, 47 relying on one policy goal in one case, and then a different policy concern in the next, 48 never tackling a single case with the full arsenal of necessary policy concerns or prioritizing the few policy concerns that it addresses in a single case. 49 The result 46 Addendum to 1979 Hearings, supra note 35, at 57 (statement of Donald R. Dunner, patent consultant to the Hruska Commission). 47 The three primary policy concerns to which the Federal Circuit has looked in considering choice-of-procedural-law questions are the goal of achieving uniformity in patent law, the policy of avoiding unnecessary conflicts in procedural law, and the concern of avoiding confusion for district court judges in administering patent trials. See infra text accompanying notes 110-12. 48 Compare In re Spalding Sports Worldwide, Inc., 203 F.3d 800, 803-04 (Fed. Cir. 2000) (focusing on how the choice of law for attorney-client privilege affects the Federal Circuit's mandate to unify substantive patent law, but failing to address its implications on uniformity in procedural law), with Transmatic, Inc. v. Gulton Indus., 180 F.3d 1343, 1347-48 (Fed. Cir. 1999) (weighing, in some detail, the balance of the Federal Circuit's interest in achieving uniformity in patent law with the general judicial interest of maintaining uniformity in procedural law). 49 In addressing choice-of-law questions, the Federal Circuit has limited its policy considerations to the goal of achieving uniformity in the patent law and the impor-is not only the inconsistent and unpredictable application of the court's choice-of-law rule, but also a developing body of precedent that fails to account for the full spectrum of interests.
Conceptually, the Federal Circuit's choice-of-law doctrine will affect three distinct groups of interests: potential litigants, courts, and the effectiveness and quality of the law itself. These interests are considered, in turn, below.
Impact on Potential Litigants and Practitioners
A litigant's primary concern is often predictability of the law 50 -regardless of the substance of the law. Businesses can manage around adversity (i.e., a "bad" law) with appropriate planning and counseling, but fare far worse when faced with uncertainty. Lawyers must be able to advise their clients with reasonable clarity and confidence, and businesses must be able to rely on that advice when they manage daily activities and plan for the future. Indeed, "[t]he most important value of the rule of law is in the provision of a stable and reliable framework for behavior, and the avoidance of litigation." 51 tance of avoiding unnecessary confusion in procedural law. See, e.g., Biodex Corp. v. Loredan Biomed., Inc., 946 F.2d 850, 859 (Fed. Cir. 1991) (asserting that the Federal Circuit's choice-of-law doctrine should further the goal of achieving "[u]niformity in the review of patent trials"); id. at 857 (referring to "the core policy of not creating unnecessary conflicts and confusion in procedural matters"). While these two concerns may be of primary importance, other policy considerations should, at a minimum, be added to the court's analyses. For instance, the court has rarely, if ever, directly addressed the interest of keeping patent law in the mainstream of jurisprudence. One of the court's few references to this concern is in a dissenting opinion for a case in which the majority failed to even acknowledge that it was faced with a choice-of-law question. See Ohio Cellular Prods. Corp. v. Adams USA, Inc., 175 F.3d 1343, 1355 (Fed. Cir. 1999) (Newman, J., dissenting) (noting that the majority's decision, which permitted plaintiff to add a third party defendant to their complaint after a final judgment awarding attorneys fees, "further move [Vol. 153: 1639
Predictability of substantive patent law is at the heart of the Federal Circuit's mandate. 52 However, the need for predictability is not unique to substantive patent law; indeed, the need for predictability in procedural law is arguably more important. For instance, the effect of an unexpected attorney-client privilege ruling, compelling a litigant to produce documents that they have long believed were protected, may be more devastating than an unexpected finding of patent invalidity. Whereas an adverse ruling on the validity of a patent only affects the value of the firm's intellectual property portfolio, an adverse ruling on discovery of documents makes it more likely that the documents will be accessible to the public, including adverse parties in future litigation. 53 Other procedural questions, such as personal jurisdiction 54 or pleading requirements, 55 can have similarly far-reaching effects. In other words, procedural questions can impact every aspect of a company's activities, whereas patent outcomes might only implicate the value of a particular patent.
So, in choosing and applying the appropriate choice-of-law rule, the need for uniformity and predictability in procedural law should be given at least the same consideration as the need for uniformity in substantive patent law. judges is that in patent trials they may be required to "serve two masters" 56 -the Federal Circuit and their regional circuit court. From a practical perspective, uniformity of patent law is not particularly problematic for district courts because they look, without question, to federal circuit precedent for patent validity and infringement issues. Although there might be internal conflicts in Federal Circuit precedent, there are no intercircuit conflicts, and no confusion over choice of patent law.
But on nonpatent issues arising in patent suits, the Federal Circuit's choice-of-law doctrine requires district courts to decide whether they ought to follow regional circuit precedent or look to Federal Circuit precedent.
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To ease the burden of choosing between regional circuit and Federal Circuit precedent, district courts should prefer bright-line decisions giving maximum deference to regional circuit law, since they are most familiar with the law of their own respective circuits.
b. Federal Circuit
Whatever choice-of-law rule the Federal Circuit adopts will affect the administration of patent appeals. Obviously, the more complicated the choice-of-law rule, the more time consuming its application. From the perspective of administering patent appeals in the Federal Circuit, the court should opt for relatively bright-line rulings that will serve as guideposts for future cases.
c. Supreme Court
A choice-of-law rule that favors Federal Circuit precedent over regional circuit precedent could undermine the supremacy of Supreme Court rulings on procedural matters. Supreme Court rules on a particular procedural question, that ruling binds all federal courts. However, if the Federal Circuit chooses not to defer to regional circuit law on a particular procedural question, it does so under the theory that the question has some unique relationship to patent law. When the Supreme Court rules on this same question in a nonpatent suit, the ruling is not made in light of this purportedly unique relationship to patent law. In such a case, the Supreme Court could only bind the Federal Circuit's interpretation of that procedural question by hearing the question directly on appeal from the Federal Circuit itself. Supreme Court rulings on appeal from regional circuit courts would not account for the unique relationship to patent law, and so could be considered inapplicable.
Because of this effect, the Federal Circuit should only rule on procedural questions when Supreme Court review of the question on appeal from a regional circuit court would be inapposite to the same procedural question when it is raised in a patent trial. Generally speaking, this militates in favor of deference to regional circuit law.
Impact on the Effectiveness and Quality of the Law a. Uniformity in the law
Because the Federal Circuit's mandate is to achieve uniformity in patent law (i.e., interpretation and application of patent validity and infringement), 59 any choice-of-law rule should, at least to the extent that it does not conflict with other more fundamental judicial policies, adhere to this mandate. Some scholars have taken this mandate to suggest that the Federal Circuit should develop its own body of law for any and all questions that come before the court-procedural or substantive, patent or nonpatent. 60 However, the limited scope of the mandate does not require such broad exercise of the court's lawmaking power. Instead, the mandate only requires the court to exercise independent judgment when a particular question bears on the predictability of validity or infringement interpretations. 61 Moreover, the Federal Circuit's mandate does not necessarily rank primacy over other policies. As the court noted in Biodex, its choice-ofwhether it should be permitted to reconsider settled issues in light of its unique responsibilities."). 59 law doctrine should not create unnecessary instability in procedural law. 62 Thus, for purely procedural questions bearing no relationship to patent law, the court itself has concluded that the interests of stability in procedural law and ease of trial administration dictate deference to regional circuits. Exactly where the mandate ranks in relation to other policies is certainly a matter of debate, but one thing seems undeniable: there are instances where the court's mandate should cede to higher policies. Certainly the court's mandate is not a license to wreak havoc in other areas of jurisprudence.
b. Specialized decision makers
Although Congress explicitly refuted the perception that the Federal Circuit was a specialized court of patent appeals, 63 many scholars and jurists are steadfast in their belief that patent appeals should be heard by expert judges-either expert in patent law or expert by way of their scientific or technical training. 64 Even for critics of specialized courts, the notion that technically trained judges are better equipped to understand the technical issues in a patent suit can hardly be disputed. And judges who frequently hear patent appeals will presumably be more familiar with the relatively complex patent system and its doctrines.
However, neither technical training nor expertise in patent law bears on a judge's ability to rule on procedural questions. 65 In fact, generalist judges might be better equipped to fit any unique procedural aspects of patent trials into the general rules of procedure. For instance, prior to the Federal Circuit's inception, regional circuits drew on their breadth of experience to square patent prosecution documents with the general policies underlying attorney-client privilege. 66 When the Federal Circuit rules on attorney-client privilege, it does so from a somewhat isolated perspective, without the benefit of [Vol. 153: 1639 having considered privilege in a broad range of legal contexts. This might cause the Federal Circuit to overemphasize the unique features of patent prosecution, ignoring analogies to attorney-client privilege in other contexts. And if a particular procedural question requires a detailed understanding of the technical facts at hand such that technical savvy might be beneficial, regardless of the choice-of-law rule used, the Federal Circuit will be the court that applies the procedural law to the technical facts at hand. So any benefit gained by having technically savvy judges hear patent suits will not be lost by deferring to regional circuit law on procedural questions.
c. Keeping patent law in the mainstream of jurisprudence
Scholars and jurists have largely overlooked the important benefits of keeping patent trials and patent law in the mainstream of jurisprudence and judicial administration.
However, given that "[i]ntellectual property is central to American business," 67 why should intellectual property be anywhere but in the mainstream of American jurisprudence? General counsels, generalists by definition, should be able to apply their knowledge of general litigation to as many aspects of patent trials as policy allows. And at a time when generalist litigators have become some of the most influential patent litigators 68 and general practice law firms are assuming an increasingly active role in patent law, 69 it is important that the skills and knowledge of generalist lawyers are easily transferable to patent law. Indeed, the less accessible patent trials are for generalists, the less likely generalists are to import their breadth of litigation experience into patent suits.
Admittedly, it may be melodramatic to surmise that divergent procedural laws will scare general practitioners from patent trials. However, any anomalies in the patent law compared to the mainstream of jurisprudence will at least further the natural reluctance that general-67 CHISUM ET AL., supra note 11, at 58. 68 Indeed, a review of any large, general practice law firm's website reveals many experienced patent litigators who have come to patent litigation from general commercial litigation. ists feel when faced with the prospect of litigating highly technical patents.
Of course, establishing a separate appellate path for patent trials presumably contributes a great deal more to this reluctance than unique procedural laws might. However, Congress found that the interest of providing uniform interpretation of infringement and validity outweighs any tendency of a centralized patent appellate system to remove patent law from the mainstream. But no such counterbalance exists with respect to procedural questions in patent trials.
In fact, even support for taking patent appeals away from the traditional federal appellate path was by no means unanimous. 70 In addition to concerns about the court falling prey to the dangers of specialization, many were concerned that centralizing patent appeals would take patent law out of the mainstream of jurisprudence.
71 Understandably, practitioners and patent holders rightly feared that separating patent law from mainstream jurisprudence might relegate patent rights and policy to their previous "marginal role."
d. Regional variation in the law
The Evarts Act allows each circuit to interpret federal law independently of the other circuits. [Vol. 153: 1639 our laws and government central to our conceptions of American democracy, but such variations also serve practical and theoretical interests. First, "the very diversity of our vast country, with its many regional differences and local needs, logically supports a flexible system that can benefit, when appropriate, from federal law which takes account of these regional variations." 73 Arguably, this justification for regional variation in the law is not present, at least to any large extent, in patent trials, where litigants are typically nationwide corporations with few or no discernable regional characteristics. However, to the extent that regional variation on any legal question arising in litigation between large corporations is tolerated, so too should patent trials endure-or benefit from-such variation.
Second, regional variation in law can be beneficial because "[t]he many circuit courts act as the 'laboratories' of new or refined legal principles . . . providing the Supreme Court with a wide array of approaches to legal issues and thus, hopefully, with the raw material from which to fashion better judgments." 74 Thus, allowing variation among the regional circuits serves an important function in the development of the law.
Attorney-client privilege over patent prosecution documents is a case in point. Prior to the creation of the Federal Circuit, two lines of precedent had evolved among the regional circuits regarding attorney-client privilege over patent prosecution documents. The conduit theory, stemming from Jack Winter, Inc. v. Koratron Co., 75 focused on the fact that, because a patentee is required to disclose all material information to the PTO during patent prosecution, 76 the attorney acts as a mere conduit for such information, passing the information from the client to the PTO. 77 Under this line of cases, protection for prosecution documents, particularly ones that contained significant technical information, was limited. The other line of precedent, stemming 73 This debate among circuit and district courts is precisely the sort of discourse to which Professor Black referred. 81 Only through such discourse were courts able to fully consider and resolve the policies underlying attorney-client privilege and to fit patent prosecution into its overall privilege framework.
e. Forum shopping
One of the motives for centralizing patent appeals was to reduce the perceived epidemic of forum shopping in patent suits that had arisen by the late 1970s. 82 The Federal Circuit could exert its nationwide power when a particular procedural question induced excessive forum shopping in patent suits. However, in creating the Federal Circuit, Congress only addressed forum shopping caused by differing interpretations of validity and infringement among regional circuits. Even if a particular procedural rule induces forum shopping, there is no reason why patent suits should be exempt from the usual mechanisms that control forum shopping. 83 Furthermore, common perceptions hold that variations in procedural law are far less likely to induce forum shopping than variations in substantive law.
f. Sufficiency of precedent on procedural questions
With the removal of nearly all patent appeals from the regional circuit courts, 84 it follows that regional circuit precedent on proce- 84 Under the well-pleaded complaint rule, regional circuits will still hear appeals from cases where patent law is asserted as a defense to a complaint that does not allege patent law claims. "[A] case raising a federal patent-law defense does not, for that rea-[Vol. 153: 1639 dural issues-as the procedural rule is applied to patent trials-might cease to evolve. In other words, with the regional circuits only hearing patent issues on rare occasions, 85 they will not have sufficient opportunity in the future to develop or reiterate their precedent on procedural matters in patent trials. Thus, when the Federal Circuit chooses to defer to the regional circuit courts, to the extent that it is in search of a procedural law that bears any unique relationship to patent law, the regional circuit law will be stale, if existing at all. To the extent that a procedural question has any unique relationship to patent law, the Federal Circuit might do better to rule on such questions.
To curb this problem, the Federal Circuit has announced a sensible-although criticized 86 -approach, by which it predicts how the regional circuit would rule on the question based on analogous precedent from the geographically appropriate circuit.
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Of course, this approach requires the Federal Circuit to play the role of mind reader. But to the extent that it is able to find close analogies in the appropriate regional circuit court's precedent, the approach has proven workable.
g. Getting the "right" answer
Overlapping each of the concerns discussed above is the underlying goal of getting the "right" answer to procedural questions. For procedural questions, at least to some extent, the "right" answer may son alone, 'arise under' patent law, even if the defense is anticipated in the plaintiff's complaint, and even if both parties admit that the defense is the only question truly at issue in the case." See, e.g., Christianson v. Colt Indus. Operating Corp., 486 U.S. 800, 809 (1988) (internal quotation marks omitted). 85 The Supreme Court recently opened a loophole in the Federal Circuit's jurisdiction over patent appeals. See Holmes Group, Inc. v. Vornado Air Circulation Sys., Inc., 535 U.S. 826, (2002) (holding that Federal Circuit had no jurisdiction to hear an appeal where the plaintiff's well-pleaded complaint contained no issue within the Federal Circuit's jurisdiction, despite the fact that defendant's counterclaim included an allegation of patent infringement). Under Holmes, regional circuits and state courts will apparently hear appeals in at least a narrow class of patent suits. be no more than the predictable answer. But to the extent that there is a "right" answer to a procedural question, it seems that some blending of regional circuit and Federal Circuit mind power might best serve justice-combining the regional circuits' generalist perspective and breadth of experience with the Federal Circuit's potentially superior understanding of the technical facts and substantive patent law. Of course, achieving the appropriate proportions in this blend is, itself, the choice-of-law question.
III. THE EVOLUTION OF THE FEDERAL CIRCUIT'S APPROACH TO CHOICE OF PROCEDURAL LAW
In light of the Federal Circuit's mandate to provide uniformity in substantive patent law, and the important policy concerns discussed above, this Part considers the Federal Circuit's choice-of-law precedent. Unfortunately, the court has not only supplied various standards, but has also overlooked some of the policy concerns on which its choice-of-law doctrine should be based. And perhaps most troubling is that the court often fails to consider each case in the larger context of its own choice-of-procedural-law jurisprudence or even to consider its own precedents when considering these questions. Following are discussions of three cases that are often cited for their choice-of-law analyses, spanning the evolution of the court's choice-oflaw doctrine over the last two decades. The first Federal Circuit opinion to explicitly rule on a choice-of-law problemprocedural or substantive-was In re International Medical Prosthetics Research Associates, Inc., 739 F.2d 618, 620 (Fed. Cir. 1984), where the court applied Ninth Circuit law to determine the appealability of an order disqualifying an attorney. However, the court's opinion in that case gives minimal elaboration or explanation for deferring to [Vol. 153: 1639 filed a patent infringement suit against All States Plastic Manufacturing. 90 On an interlocutory appeal from Panduit's motion to disqualify All State's attorney for an alleged conflict of interest, the Federal Circuit applied Seventh Circuit law on attorney disqualification.
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The court found it important that the issue was a procedural one, and ruled "as a matter of policy, that the Federal Circuit shall review procedural matters, that are not unique to patent issues, under the law of the particular regional circuit court where appeals from the district court would normally lie." 92 The court reserved its authority to rule on procedural matters that "pertain" or "relate" to "patent issues." 93 Thus, the court seemingly vowed to follow regional circuit precedent when the issue on appeal was a procedural issue that was not "unique" to patent law, nor "related" to "patent issues." This test immediately begged the question of when a particular procedural question is sufficiently unique or related to patent law to justify independent lawmaking by the Federal Circuit.
B. Biodex Corp. v. Loredan Biomedical, Inc.
By the early 1990s, Panduit's seemingly deferential approach had begun to erode, replaced by an ever-changing set of standards. In Biodex, 94 the court faced the question of whether a postverdict motion was required to preserve appellate review of a jury verdict. 95 Rather regional circuit law, noting only that "a district court cannot and should not be asked to answer [procedural questions] one way when the appeal on the merits will go to the regional circuit . . . and in a different way when the appeal will come to this circuit." Id. than deferring to regional circuit law on this procedural question, the court decided to forge its own law.
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In its analysis of this choice-of-law question, the court seemingly endorsed the meandering path that its choice-of-law precedent had taken between 1984 and 1990, reciting with some approval at least nine distinct approaches the court had taken during that time. These approaches asked, respectively, whether the procedural issue: (1) "is one 'over which this court does not have exclusive appellate jurisdiction'"; 97 (2) "concerns a 'subject which is not unique to patent law'"; 98 (3) "is 'not specific to our statutory jurisdiction'"; 99 (4) "may be 'related' to 'substantive matters unique to the Federal Circuit'"; 100 (5) "'will come on appeal to this court [in most cases involving the issue]' thereby putting us in a 'good position to create a uniform body of federal law' on the issue"; 101 (6) is one for which "there is existing and expressed uniformity among the circuits," in which case "we have generally conformed our law to that of the regional circuits, without regard to the relationship of the issue to our exclusive jurisdiction"; 102 (7) "involves an interpretation of the Federal Rules of Civil Procedure or the local rules of the district court"; 103 (8) "'involv[es] substantive matters unique to the Federal Circuit," in which case "we apply to related procedural issues the law of this circuit"; 104 and finally, (9) goes "to our own appellate jurisdiction."
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To this list the court adds additional considerations, including whether the issue "bears an essential relationship to matters committed to our exclusive control by statute, the appellate review of patent trials," 106 Additionally, the court seems to have explicitly rejected the importance of Panduit's "unique to" patent law language, finding that the court will not defer to regional circuits "merely because [the procedural] issue might separately arise in a case having nothing to do with the patent laws."
108
At this point, then, litigants and district courts were left with virtually countless formulations of the Federal Circuit's choice-of-procedural-law doctrine.
Ultimately, the Biodex court seems to have based its ruling on the holding that review of a jury verdict in a patent suit bears an essential relationship to patent law. However, after deciding to create its own law because of this "essential relationship" to appellate review of patent trials, the court's subsequent reasoning on the procedural question itself bears no relationship to appellate review of patent trials per se-its reasoning is in no way unique, related, or essential to patent law-but is instead equally applicable to any appellate court's review of any legal question. 109 One must question whether the court would apply the same test if asked to review a jury verdict on a contract claim that came before the Federal Circuit as an ancillary claim to a patent suit-the suit on appeal would still be a patent suit appealed from the district court, and the question on appeal would still be whether a postjury motion is a prerequisite to appellate review of the jury verdict in a patent suit. But in such a case, the relationship to appellate review of patent trials becomes even further attenuated.
Furthermore, by focusing on the phrase "appellate review of patent trials," nearly any procedural question could be framed as "bearing an essential relationship to patent trials." Thus, the Biodex test suffers from ambiguity because it wholly depends on the level of abstraction with which the court considers a particular issue. Review of a jury verdict on the question of patent validity can be said to bear the essential relationship, while the alternatively phrased review of a jury verdict might not. 107 Id. at 859. 108 Id. at 858. 109 In ruling that a postverdict motion is a prerequisite to appellate review of a jury verdict, the court focuses on the fact that such motions are not unreasonably burdensome, and are important because they illuminate the trial judge's insight into trial events and the credibility of the evidence presented at trial. Id. at 859-62. Each of the reasons given is equally applicable to any civil trial where the trial judge hears testimony and observes trial events along with the jury.
In addition to these proposed tests, the court recites a number of policy objectives that should guide the application of any choice-of-law standard: "the policy of achieving uniformity in district court management of trials"; 110 the goal of enhancing " [u] niformity in the review of patent trials"; 111 and "the core policy of not creating unnecessary conflicts and confusion in procedural matters." 112 C. In re Spalding Sports Worldwide, Inc.
During the decade after Biodex, the meandering path of the Federal Circuit's choice-of-procedural-law precedent continued. In Spalding, 113 the court, as in Biodex, cited a variety of potential standards; and then, again as in Biodex, added to the list of potential considerations. At issue in Spalding was discovery of an invention record submitted by two inventors to their company's legal department. 114 Wilson Sporting Goods, Co., defending infringement allegations brought by Spalding, contended that the invention records were not covered by attorney-client privilege, and that even if these records were so protected, Spalding could be compelled to produce them under a crimefraud exception theory-more specifically, that attorney-client privilege should be pierced because Spalding had allegedly committed fraud on the PTO by failing to disclose material information during patent prosecution.
The court rejected the suggestion that it defer to regional circuit law, holding instead that the issue on appeal-"whether the invention record is protected by the attorney-client privilege"-is "unique to patent law [,] . . . clearly implicates substantive patent law," 115 and "bears an essential relationship to matters committed to our exclusive [jurisdiction] by statute." 116 The implications of attorney-client privilege on inequitable conduct were apparently sufficient to warrant unique procedural law. 117 [Vol. 153: 1639 for the purpose of obtaining a patent, is unique to patent law; and second, that the issue on appeal implicated the substantive patent issue of inequitable conduct. Admittedly, these two bases could be gleaned from the Federal Circuit's precedent (even though Biodex had undermined the importance of whether a particular question was unique to patent law). However, just like the test applied in Biodexi.e., whether the issue bears an essential relationship to appellate review of patent trials-Spalding's test hinges on the level of abstraction with which the court chooses to view a question. If the question is phrased as whether an allegation of fraud on the PTO can be sufficient to overcome privilege on an invention record submitted for the purpose of obtaining a patent, then the strong relationship to patent law seems plausible. Alternately though, the analysis could be broken into two questions: first, whether the documents are covered by attorney-client privilege; and second, whether that privilege should be pierced in light of the alleged inequitable conduct. Framed in this way, the first of these two steps bears no more than a tenuous relationship to patent law.
D. The Federal Circuit's Continued Failure to Consider an "Essential Relationship" Spectrum
Beyond the numerous standards discussed above, the Federal Circuit has used still other phrasing and reasoning to enunciate its choice-of-law rule. For instance, in Flex-Foot, Inc. v. CRP, Inc., 118 the court, with seeming definitiveness, stated that it "will apply [its] own law to both substantive and procedural issues 'intimately involved in the substance of enforcement of the patent right. '" 119 And perhaps the most commonly reiterated test during the last five years is an amalgamation of several previous standards: [ The problem with the court announcing so many formulations of its rule is not simply one of semantics. In applying its various choiceof-law rules, the Federal Circuit has reached seemingly contradictory results. For instance, if the Spalding court had followed the Panduit rule, it likely would have found that the attorney-client privilege question was not sufficiently "unique" or "related" to patent law to warrant ignoring regional circuit law-attorney-client privilege, even for patent documents, can arise in nearly any litigation. Thus, the reality is that the outcome of a particular choice-of-law question hinges on which of the various standards the court chooses to employ in a particular case. And there is little discernible logic to the court's selection of a particular test in a given case.
But most troubling is that the court often fails to consider each case in the larger context of its choice-of-procedural-law jurisprudence. For instance, in Ferguson Beauregard/Logic Controls v. Mega Systems, LLC, 121 the plaintiff sought to amend its complaint with a claim of willful infringement. 122 The district court denied this motion, holding that willful infringement was subject to heightened pleading requirements under Federal Rule of Civil Procedure 9(b). 123 In reversing the district court's denial of the plaintiff's motion, the court noted that its "review of the denial of a motion to amend a complaint is determined by the regional circuit's standard which, in the Fifth Circuit, is abuse of discretion." [Vol. 153: 1639 gard sought to add to its claim, is also governed by a specific statutory provision within the patent laws.
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Perhaps Ferguson Beauregard and Advanced Cardiovascular are distinguishable. But given the similarity of the procedural questions presented in the two cases (i.e., the ability of a party to amend its pleading), the court should have considered Advanced Cardiovascular when it faced Ferguson Beauregard. Unfortunately, the court fails even to cite Advanced Cardiovascular in its Ferguson Beauregard opinion. This is but one example where the Federal Circuit failed to consider highly relevant precedent. In fact, Ferguson Beauregard involves another example. In Ferguson Beauregard the court also reviewed the district court's denial of the plaintiff's motion to amend its complaint with a charge of inequitable conduct, after the district court found its initial pleading insufficient to claim inequitable conduct. 130 The district court's holding, the Federal Circuit noted, was "essentially a conclusion that Ferguson has failed to state a claim upon which relief may be granted."
131 Just as with the other motion in Ferguson Beauregardthe plaintiff's motion to amend its complaint to allege willful infringement-the Federal Circuit deferred to Fifth Circuit law in reviewing the district court's denial. But recall Spalding. 132 There, the court held that attorney-client privilege over patent prosecution documents-at least with respect to the facts of that case-should be governed by Federal Circuit law because the case implicated "the substantive patent issue of inequitable conduct." 133 Unfortunately, Ferguson Beauregard fails to cite or discuss Spalding. Taken together, these two cases stand for the strange proposition that the sufficiency of a party's inequitable conduct pleading-a question that goes to the heart of inequitable conduct-does not implicate the substantive patent issue of inequitable conduct to the same extent as attorney-client privilege.
By failing to consider each case in relation to similar cases, the precedential value of each case is minimized. Furthermore, by neglecting to fit each case into any larger context or framework, the evolution of the court's choice-of-law doctrine is rendered meandering and conflicted rather than systematic and deliberate. Each case pro- 129 vides a single data point of precedent, but litigants are left with no way to place that data point in relation to their own cases. The implicit conclusion, then, is that each individual case will be decided not in reference to a single guiding standard or even a conglomeration of factors and case precedent, but rather on its own particular facts. And those facts may be held to one of many potential standards. Even reference to precedent on the same procedural question may not be dispositive. 134 [Vol. 153: 1639 enhanced predictability, to its choice-of-procedural-law doctrine. At one end of this "essential relationship" spectrum are questions that bear no relationship to patent law. At the other end are questions that are themselves substantive patent law questions. Somewhere between these polar endpoints is the essential relationship point of demarcation.
When the Federal Circuit faces a choice-of-procedural-law question, it should strive to place the particular procedural question in its proper place, relative to other points on this conceptual spectrum. In this way, each decision becomes a guidepost for future choice-of-law questions. For instance, given the court's choice of law in Spalding, if the court were to face the question posed in Ferguson Beauregard, it would be forced to consider where on the spectrum Ferguson Beauregard should be placed relative to Spalding. The question for the court would then be: compared to attorney-client privilege (addressed in Spalding), does the sufficiency of an inequitable conduct pleading (addressed in Ferguson Beauregard) bear more or less on the substantive patent law of inequitable conduct? In other words, the relevant unit of measure along this spectrum is the degree to which a particular procedural question bears on substantive patent law. The key benefit of this conceptual framework, then, is that it would foster a more workable and predictable framework for choice-of-procedural-law problems by forcing the Federal Circuit to fit each procedural question into the larger context of the court's choice-of-procedural-law jurisprudence.
To reap the future benefits of this framework, the court should adopt relatively bright and immovable data points on the essential relationship spectrum, to foster predictability. If, in one case, the Federal Circuit finds that personal jurisdiction is a regional circuit question, then, absent some clear and compelling distinguishing characteristics, the court should defer to regional circuit precedent for all subsequent personal jurisdiction questions. The court should not create its own body of personal jurisdiction law in one case and then defer to regional circuit personal jurisdiction law in another. 147 This is a case where the benefits of adherence to form over substance outweigh the dangers. So long as the Federal Circuit maintains its role as the guid- 147 In the past, when faced with the question of jurisdiction, the court has deferred to regional circuit law in some cases, and forged its own law in other. See, e.g., supra note 134 (identifying just such an inconsistency concerning the procedural law used in unfair competition claims, between Amana, applying regional circuit law, and 3D Systems, applying Federal Circuit law). The same inconsistency is true of attorney-client privilege. See supra note 134.
ing voice on issues of validity and infringement, bright-line choice-oflaw decisions will promote the policies discussed in Part III without unduly sacrificing the Federal Circuit's mandate.
Of course, the question remains: where is the "essential relationship" point on this spectrum (i.e., where is the line of demarcation between the proper realm of the Federal Circuit and the regional circuits)? The Federal Circuit should account for all relevant policy concerns in defining this point of demarcation. While the goals of uniformity in procedural law and substantive patent law may be of primary importance, other policy concerns should at least enter the analysis. And, as discussed in Part III, the goal of achieving uniformity in substantive patent law is the only goal furthered when the Federal Circuit independently judges procedural questions. Under the current approach, uniformity in procedural law is sacrificed, patent trials are moved further from the mainstream of jurisprudence, the district courts' management of trials is complicated, appellate review is complicated, and the development of procedural law for patent trials is put at risk of specialization.
Consequently, when searching for the line of demarcation on the essential relationship spectrum, the Federal Circuit should give maximum deference to regional circuit precedent and substantially limit its own independent judgment on procedural questions. Regional circuits are better equipped to handle procedural questions, particularly given the precarious role in which district court judges are cast when the Federal Circuit chooses to independently decide a procedural question. The only instances where the Federal Circuit might justify independent rulings on procedural questions are those where the procedural question at issue directly affects the predictability of validity and infringement interpretations-the very core of the court's mandate. Questions that merely relate to patent law should not invoke unique procedural law by the Federal Circuit.
According to this proposal, attorney-client privilege, personal jurisdiction, and myriad other procedural questions should be resolved under regional circuit precedent. Although this proposal might shift many of the Federal Circuit's current choice-of-law decisions toward deference to regional circuit law, my proposal is for maximum deference, not total deference. Certainly there are procedural questions that sufficiently implicate the predictability of validity and infringement interpretations to warrant Federal Circuit precedent. For instance, jury instructions are one category of procedural question for which the Federal Circuit has appropriately recognized a sufficient [Vol. 153: 1639 impact on the predictability of validity and infringement. 148 The sufficiency of jury instructions on complicated patent doctrines can directly implicate validity and infringement law.
Under this proposal, the court should be able to uphold its mandate to facilitate uniformity in the law of patent validity and infringement, while minimizing the disruption to procedural law and keeping patent suits as close to the mainstream of jurisprudence as possible. Most importantly, by considering choice-of-procedural-law questions with reference to an essential relationship spectrum, each choice-ofprocedural-law question will bring further clarity to the choice-of-law problem, rather than, as has often been the case, further confusing the problem.
CONCLUSION
Just as " [t] he businessman wants to know if a patent is likely to be sustained or overturned and not that his chances are at one percentage level if the trial occurs in one circuit and at another percentage level if it occurs in another circuit," 149 so too does the businessperson want to know whose law of privilege or personal jurisdiction will apply in future litigation. Under the current path of the Federal Circuit's choice-of-law doctrine, finding predictability is elusive if not impossible. What is missing is a consistent conceptual framework. This Comment proposes such a framework, in the form of a conceptual spectrum, along which each choice-of-procedural-law question should be placed, with past decisions serving as guideposts along the spectrum. No matter what framework is chosen, when the Federal Circuit looks at procedural questions it should consider the full range of relevant policies, and in doing so arrive at stable, bright-line decisions giving maximum deference to regional circuit law. Only when a procedural question directly affects the predictability of invalidity or infringement interpretations should the Federal Circuit create its own body of procedural law.
